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JUSTICE DAVISdelivered the Opinion of the Court.
Chief Justice McGraw dissents and reservestheright to file a dissenting opinion.
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separ ate opinion.



SYLLABUSBY THE COURT

1. ““Wheretheissue on an goped from thedrcuit court isclearly aquestion of lawv
or involving an interpretation of astatute, we apply ade novo standard of review.” Syllabuspoint 1,
Chrystal RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).” Syllabus point 2,
Coordinating Council for Independent Living, Inc. v. Palmer, 209 W. Va. 274, 546 S.E.2d 454

(2001).

2. “When aprovison of amunicipa ordinanceisincongstent or in conflict witha
datute enacted by the Legidature the satute prevallsand themunicipd ordinanceisof no force and effect.”

Syllabuspoint 1, Vector Co. v. Board of Zoning Appeals, 155W. Va 362, 184 S.E.2d 301 (1971).

3 “*“When adauteiscdear and unambiguousand thelegidativeintent isplain, the
datute should not beinterpreted by the courts, and in such caseit isthe duty of thecourtsnot to construe
but to apply the statute.” Syllabus point 5, Sate of West Virginia v. General Daniel Morgan Post
No. 548, V.F.W., 144 W. Va. 137, 107 S.E.2d 353 (1959)." Syllabuspoint 1, VanKirkv. Young,
180 W. Va. 18, 375 S.E.2d 196 (1988).” Syllabus point 3, Webster County Commission V.

Clayton, 206 W. Va. 107, 522 S.E.2d 201 (1999).

4, ““Itiswdl esablished thet theword “ shdl,” intheabsenceof languageinthe Satute

showing acontrary intent on the part of the Legidature, should be afforded amandatory connotation.’



Syllabus Point 1, Nelson v. West Virginia Public Employees Insurance Board, 171 W. Va. 445,

300 S.E.2d 86 (1982).” Syllabus point 1, E.H. v. Matin, 201 W. Va. 463, 498 S.E.2d 35 (1997).

5. The plain gatutory language of W. Va Code 8 8-24-55(3) (1969) (Repl. Val.
1998) requires aboard of zoning appeasto “[h]ear and decide specid exceptionsto thetermsof [a

zoning] ordinance upon which the board is required to act under the ordinance.”

6. ““Whileon gppedl thereisapresumption that aboard of zoning appeals acted
correctly, areviewing court should reverse the adminigrative decison where the board has gpplied an
erroneous principle of law, was plainly wronginitsfactud findings, or has acted beyond itsjurisdiction.’
Syllabus point 5., Wolfev. Forbes, [159] W. Va. [34], 217 S.E.2d 899 (1975).” Syllabus point 3,

Harding v. Board of Zoning Appeals, 159 W. Va. 73, 219 S.E.2d 324 (1975).

7. Whenaboard of zoning gpped sdecidespedid exceptionsto thetermsof azoning
ordinance, theboard shdl issuewrittenfindingsof fact to permit areviewing court to ascertain whether the

board’ s decision complies with the standards set forth therefor in the subject ordinance.



Davis, Justice:

Theappelant herein and respondent below, Common Council of the City of Beckley
[hereinafter referred to as*the Coundil”’], apped sfrom an order entered October 25, 2000, by the Circuit
Court of Raleigh County. Inthat order, the dircuit court ruled that the Coundil had acted in derogation of
the governing statutory law, W. Va. Code § 8-24-55(3) (1969) (Repl. Vol. 1998),'whenit set asidethe
decison of the City of Beckley Board of Zoning Appeds[hereinafter referred to as“the Board’] to grant
aconditiona use permit to the appellee herein and petitioner below, American Tower Corporation
[hereinefter referred toas“ATC”], to build aradio antennatower. The Coundil gpped sthecircuit court’'s
ruling, and contendsthat it did not act improperly whenit denied ATC the conditiona usepermit it had
requested. Upon areview of theparties arguments, the record designated on gppedl, and the pertinent
authorities, we condludethat the circuit court correctly decided that the Zoning Ordinance for the City of
Beckley improperly vested decigon-making authority in the Coundl insteed of resarving such power tothe
Board asrequired by W. Va Code § 8-24-55(3). However, because the Board failed to make written
findingsof fact when it gpproved ATC' sconditiond use permit, we areungbleto eva uatethe correctness
of that tribund’ sruling. Accordingly, weaffirm, in part, and reverse, in part, the October 25, 2000, order
of the Raeigh County Circuit Court and remand this case to the Board for further proceedings consstent

with this Opinion.

'For the text of this provision see Section |11, infra.
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l.
FACTUAL AND PROCEDURAL HISTORY
On October 14, 1999, ATC gpplied for aconditiona use permit to alow it to construct
aradio antennatower within the corporate limits of the City of Beckley [hereinafter referred to as“the
City”].? Upon the completion of construction thereon, ATC intended to lesse thistower to variouswirdess
sarvice providersfor thetransmission of their sgnals. Theresfter, on November 17, 1999, the Board
gpproved ATC sgpplication and directed its secretary to present its recommendation to the Council.
Following presentation of ATC' s conditiona use permit gpplication to the Council and gpprova thereof
by that body, the City issued apermit to ATC on December 8, 1999, to dlow it to condtruct its proposed

tower.

Onewesk later, on December 15, 1999, the City issued astop work order which required
ATCtoimmediatdy hat congruction of itsprevioudy approved tower project. Thereafter, the Council
conducted apublic hearing, on February 8, 2000, during which it heard pubdlic commentsregarding ATC's
proposed condruction of aradio antennatower asdescribed initsearlier conditional use parmit gpplication.
Following concernsvoiced by numerouscitizensasto the effects of thetower on the hedlth of nearby

resdents, the gppearance and resdle vaue of surrounding property; and the possibility thet the tower’s

“The anticipated congtruction siteis Situatein aB-2 use district which isdescribed as a
“Im]dl or generd commercid-busnessdidrict.” SeeBeckley, W.Va, Zoning Ordinanceart. |, 815-4(A)
(Oct. 25, 1994).



operation might interferewith mediical procedures at anearby hospita and diagnostic dinic,*the Coundil

voted unanimously to refuse ATC' s application request.

ATC then apped ed the Council’ sdecision to the Circuit Court of Raleigh County,* on
March 9, 2000, whereinit filed apetition for writ of certiorari.> Following ahearing, thelower court, ruling
in favor of ATC, determined, by order entered October 25, 2000, that
1. The action taken by the Respondent [the Council] wasvoid

because the portion of the ordinance that authorized it is contrary to
Statute.

2. The action of the City Council isineffective becauseit isnot
based on the comprehensive plan or the ordinance.

3. Theattion of City Coundl isnat effective becauseit iscontrary
to the Federal Telecommunications Act.

From this decision of the circuit court, the Council appeals to this Court.

*During this procesding, ATC dleged that its proposed construction would comply with
theapplicablefederd regulaions. Seegenerally 47 U.S.C.A. §332(1982 & 1996) (ManVal. 1991
& Supp. 2001).

‘ATC dsofiled adivil adtionfor monetary damagesandinjunctiverdief againgt the Coundil
in federal court, which suit has since been dismissed without a decision on the merits.

W. Va. Code §8-24-59 (1969) (Repl. VVol. 1998) directs, in pertinent part, that “ [e]very
decision or order of the board of zoning appeals shall be subject to review by certiorari.”
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.
STANDARD OF REVIEW

Ongpped, thisCourt hasbeen asked toreview portionsof the Beckley Zoning Ordinance
to determinewhether it comportswith the governing gatutory law and to decide whether the Counall acted
in accordancewith these provisons. Asthesemattersinvolve questionsof law, we accord thecircuit
ocourt’ srulingin regard thereto aplenary review.? “‘Wheretheissueon an apped from thecircuit court
Isclearly aquestion of law or involving an interpretation of a statute, we gpply ade novo standard of
review.” Syllabuspoint 1, Chrystal RM. v. Charlie ALL., 194 W. Va 138, 459 SE.2d 415 (1995).”
Syl. pt. 2, Coordinating Council for Indep. Living, Inc. v. Palmer, 209 W. Va. 274, 546 S.E.2d
454 (2001). Accord Syl. pt. 1, Appalachian Power Co. v. Sate Tax Dep't of West Virginia, 195
W.Va 573,466 SE.2d 424 (1995) (“Interpreting agtatute or an adminigraiveruleor regulation presents
apurely legal question subject to de novo review.”). Seealso Syl. pt. 1, Burksv. McNedl, 164
W. Va 654, 264 S.E.2d 651 (1980) (“Inreviewing thejudgment of alower court this Court does not
accord specia weaght tothelower court’ scondusonsof law, and will reversethe judgment below when
itisbased onanincorrect concdlusonof law.”). Mindful of thisstandard of review, we proceed to condder

the parties’ arguments.

°Additiond standardsof review gpplicabletothe preciseissuesinvolvedinthisapped will
be incorporated into our discussion of such issues. Seeinfra Section I11.
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[11.
DISCUSSION
Theprimary error’ assigned by the Council concernsthecircuit court’ srulingwherein it
determined that the Beckley Zoning Ordinance contained language that conflicted with the applicable
gatutory provison and, thus, that the Coundil had improperly exercised authority that had been gatutorily
grantedtotheBoard.® Atissuehereinisthat portion of the Beckley Zoning Ordinancewhich providesthat
the Beckley Board of Zoning Appeals

shall havethe. .. power[] and it shall beitsduty to. . .

[h]ear and decide applicationsfor conditional uses, as defined and
required in this chapter; such findings and recommendations shall
be made to the council of the city within thirty (30) days after a
decision. Upon receipt of such report or decision, the council
either shall by resolution approve and confirm said decision,
with or without changes, whereupon the goplication for conditiond uses
as applied for may be issued; or shall refuse to approve and
confirm said decision|[.]

Beckley, W.Va, Zoning Ordinanceart. 1, 8 15-6(G)(2) (June 25, 1996) (emphassadded). Pursuant to
thislanguage, the Council accepted theBoard' sinitia gpprova of ATC' sconditional usepermit asa

recommended deci s on and proceeded to determine anew the propriety of issuing the permit, ultimately

"The Council dso assigns error to the remaining rulings of the dircuit court regarding the
propriety of itsdenid of ATC' srequested conditiond usepermit and the compliance of thisdecisonwith
the governing federal law. For further treatment of these issues, see infra note 14.

¥At thisjuncture, we wish to acknowl edge the appearance of Amicus Curiaein this
proceeding, the West VirginiaMunicipa League, Inc. Wewill consider the League scommentsin
conjunction with the arguments advanced by the Council, with whom the League is aligned.
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denying the same.

Both the quoted ordinance language and the Council’ sactionsin accordance therewith
differ from the corresponding Statutory provison, which directsthat a*board of zoning gppedsdhall . . .
[h]ear and decide specia exceptions? to theterms of the ordinance upon which the board isrequired to
act under the ordinancé™[.]” W. Va. Code § 8-24-55(3) (1969) (Repl. Vol. 1998) (emphasis and
footnotes added). According to this mandatory language, the Board, and not the Council, isthe entity

responsible for rendering afinal decision as to whether ATC' s requested permit should be allowed.

Given thedigparity between thesetwo provisons, we mugt determinewhich law dictates
the scope of authority extended to aboard of zoning appealsto decide whether to grant or deny a

conditiond usepermit. Inthisregard, the Legidaure hasfirmly announced that “[g]ny ordinance provison

\While the ordinance speaks of “conditiona uses’ while the satute refersto “ specia
exceptions’, thisdiscrepancy intermsisadistinction without adifference asboth phrasesare genarally used
interchangeably inthefield of zoning law. See Harding v. Board of Zoning Appeals, 159 W. Va
73, 77,219 SE.2d 324, 327 (1975) (“A conditiond use. . . isancther, lessfrequently used, term for a
‘gpecid exception.””). Seealso Syl. pt. 1, id., 159 W. Va. 73, 219 SE.2d 324 (“ A specid exception
or conditiond use, unlike avariance, doesnat involvethevarying of an ordinance, but rather compliance
withit. Whenitisgranted, agpecia exception or conditiond use permitscertain useswhich theordinance
authorizes under stated conditions.”).

Inthe casesubjudice, it appearsthat ATC' sapplication for aconditional use permit
for the condruction of aradio antennatower isapermissible conditiond use contemplated by the Beckley
Zoning Ordinance and within the scope of thosematters* upon which theboard isrequired to act under
theordinance’. W. Va Code 8 8-24-55(3) (1969) (Repl. Vol. 1998). SeeBeckley, W. Va,, Zoning
Ordinanceart. 1, §15-3 (Oct. 25, 1994) (listing, asa“[c]onditional usd]] . . . [that] may be permitted
withinany ‘usedidrict,” “[r]adioand td evisonantennatowers, commercid”). However, without written
findingsof fact detalling the Board sdecisonto grant the requested permit, we cannot render afind ruling
asto the correctness of that determination. See text at pages 11-13, infra.
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whichisinconagtent or in conflict with any provison of thischapter shdl beof noforceand effect.” W. Va
Code § 8-1-6 (1969) (Repl. Vol. 1998). For the purposes of such a determination, the phrase
“inconsistent or in conflict with” has been defined as

mean[ing] that a charter or ordinance provision isrepugnant to the

Condtitution of this State or to generd law because such provision (i)

permitsor authorizesthat whichthe Congtitution or genera law forbidsor

prohibits, or (i) forbidsor prohibitsthat which the Condtitution or generd

law permits or authorizeq].]

W. Va. Code § 8-1-2(b)(9) (1969) (Repl. VVol. 1998).

This Court, d 0, has conddered the digparity that may occur between azoning ordinance
and agtautory provison, and succinctly observed“[t]hat municipd ordinancesareinferior instatusand
subordinateto legidative actsisaprinciple so fundamentd that citation of authoritiesisunnecessary.
Equaly fundamentd isthelegd principlethat wherean ordinanceisin conflict with agtatelaw theformer
isinvalid.” Vector Co. v. Board of Zoning Appeals, 155 W. Va. 362, 367, 184 S.E.2d 301, 304
(1971) (citations omitted). Conddering the Legidature sprior resolution of such discrepanciesand well-
edablished legd principles wehddtha “[w]hen aprovison of amunicipa ordinanceisinconsgentorin
conflict with agatute enacted by the Legidaure the Satute prevails and the municipd ordinanceisof no

forceand effect.” Syl. pt. 1,id., 155 W. Va. 362, 184 S.E.2d 301."* Thus, it isapparent that the

1Ct. Syl. pt. 3, Sate ex rel. Foster v. City of Morgantown, 189 W. Va. 433, 432
SE.2d 195(1993) (“*“Intheevent of anincongstency or conflict between aprovison of acity charter and
agenera law, thelatter will prevail.” Syl. Pt. 2, Sateexrel. Plymalev. City of Huntington, 147
W. Va 728, 131 SE.2d 160 (1963)." Syl. pt. 2, Miller v. Palmer, 175 W. Va 565, 336 S.E.2d 213
(1985).”).



language of W. Va. Code 8§ 8-24-55(3) prevailsto theextent that § 15-6(G)(2) of the Beckley Zoning
Ordinance conflictstherewith by authorizing the Counail, rather than the Board, to decide conditiond use

applications.

The pertinent language of 8 8-24-55(3) directsthat a“board of zoning gppedsdhall . ..
[h]ear and decide specid exceptionstothetermsof [an] ordinance.” (Emphasisadded). Ordinarily,
whenthisCourt interpretsan act of the Legidature, wegivethesatutory languageeffect whenitsmeaning
IS plain.

““When agauteis clear and unambiguous and thelegidative

intent isplain, the statute should not beinterpreted by the courts, andin

such caseit isthe duty of the courts not to construe but to apply the

satute” Syllabus point 5, Sate of West Virginia v. General Danidl

Morgan Post No. 548, V.F.W.,, 144 W. Va. 137, 107 S.E.2d 353

(1959).” Syllabuspoint 1, VanKirk v. Young, 180 W. Va. 18, 375

S.E.2d 196 (1988).
Syl. pt. 3, Webster County Comm' nv. Clayton, 206 W. Va. 107, 522 SE.2d 201 (1999).” Inthe
above-quoted Satutory language, the L egid ature hasenumerated certain powersand dutiesthat it has
vested in boards of zoning gppeds, employing theword shall to desgnate the mandatory nature of this
ascription of authority. ““Itiswel established thet theword “ shdl,” inthe aosance of languege in the Satute

showing acontrary intent on the part of the Legidature, should be afforded amandatory connotation.’

Accord Syl. pt. 4, Daily Gazette Co., Inc. v. West Virginia Dev. Office, 206
W.Va 51,521 SE.2d 543 (1999) (“*“ A dautory provisonwhichisdear and unambiguousand planly
expressesthelegidativeintent will not beinterpreted by the courtsbut will be given full force and effect.”
Syl. Pt. 2, Satev. Epperly, 135 W. Va. 877, 65 S.E.2d 488 (1951)." Syllabuspoint 1, Sate v.
Jarvis, 199 W. Va. 635, 487 S.E.2d 293 (1997).").
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Syllabus Point 1, Nelson v. West Virginia Public Employees Insurance Board, 171 W. Va. 445,
300 SEE.2d 86 (1982)." Syl. pt. 1, E.H. v. Matin, 201 W. Va. 463, 498 SEE.2d 35 (1997).” In other
words, “[glenerdly, ‘shdl’ commands amandatory connotation and denotes that the described behavior
Isdirectory, rather than discretionary.” Satev. Allen, 208 W. Va. 144, 153, 539 SE.2d 87, 96 (1999)
(atationsomitted). Therefore, we hold that the plain statutory language of W. Va Code 8§ 8-24-55(3)
(1969) (Repl. Val. 1998) requiresaboard of zoning apped sto “[h]ear and decide specid exceptionsto
theterms of [azoning] ordinance upon which theboard isrequired to act under theordinance” Insofar
asthe Beckley Zoning Ordinance vegted thispower in the Coundl rather thaninthe Board it isinvdid, and
the Council’ sfind decison denying ATC sapplication for a conditiona use permit was erroneous.

Accordingly, the circuit court’s ruling in this regard is affirmed.*

Despitethisruling, however, thedrcuit court’ sdecison must neverthdessbereversed, in
part, asweremain uncertain asto the propriety of the Board' sinitia decisonto grant ATC' srequested
permit. Ordinarily,

“[w]hileon gpped thereisapresumption that aboard of zoning
appeals acted correctly, a reviewing court should reverse the

adminigrative decisonwherethe board hes goplied an erroneous principle
of law, wasplainly wronginitsfactud findings, or hasacted beyond its

BAccord Syl. pt. 9, Sate ex rel. Goff v. Merrifield, 191 W. Va 473, 446 S.E.2d
695 (1994) (**“Theword‘ shdl,’ intheabsenceof languagein the Satute showing acontrary intent onthe
part of the legidature, should be afforded a mandatory connotation.” Point 2 Syllabus, Terry v.
Sencindiver, 153 W. Va. 651[, 171 S.E.2d 480 (1969)]." Syl. pt. 3, Boundsv. State Workmen’'s
Compensation Comm'r, 153 W. Va. 670, 172 S.E.2d 379 (1970).").

1A saresult of our resolution of thisissue, we need not address further the Council’s
remaining assignments of error. See supra note 7.
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jurisdiction.” Syllabuspoint 5., Wolfev. Forbes, [159] W. Va. [34],
217 S.E.2d 899 (1975).

Syl. pt. 3, Harding v. Board of Zoning Appeals, 159 W. Va. 73, 219 SE.2d 324 (1975). However,
on the appellate record presently before us, we cannot assess the correctness of the Board' sinitia
Oeterminaion asthere are no written findings of fact regarding its decison to grant aconditiond use permit

to ATC.

On prior occag ons, we have counseled boards of zoning gpped sregarding the prudence
of rendering awritten decision:

Inorder for thisCourt to determine whether the conditiond use
sought by the gpplicant before the Board violated any of the conditions
required beforethe granting of such aconditional use, the Board must
make written findings of fact. [Harding, 159 W. Va] at 82, 219
S.E.2d[ at 329-30]. Such facts determine whether the particular
conditiond usegppliedfor isconasent with the spirit, purpose and intent
of the ordinance. Id.[, 159 W. Va] at 83, 219 S.E.2d [at 330].

Inre Skeen, 190 W. Va. 649, 651, 441 S.E.2d 370, 372 (1994) (emphasis added). Moreover,

[w]ithout such findingsit would not be possiblefor the circuit court upon
certiorari or this Court upon writ of error to determine whether the
conditiona usesought by the gpplicant beforethe board violated any of
the conditionsrequired beforethe granting of suchaconditiond use. In
other words, these review procedures would beworthlessif it could be
sad that written findingsare not necessary, for therewould be nothing to
review.

Miernyk v. Board of Zoning Appeals, 155 W. Va. 143, 148, 181 S.E.2d 681, 684 (1971),
overruled on other grounds by Syl. pt. 2, Harding v. Board of Zoning Appeals, 159 W. Va.

73,219 SE.2d 324 (1975). We concur with these admonishments, and now dlarify this procedure by
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holding that when aboard of zoning apped sdecidesgoecid exceptionstothetermsaof azoning ordinance,
theboard shdl issuewritten findingsof fact to permit areviewing court to ascertain whether theboard' s
decision complieswith the standards set forth therefor in thesubject ordinance.® Dueto the absencein
the gppe late record of awritten satement of the factua basisfor the Board' sdecison, weremand this
casetothat tribund for further proceadings conagtent with thisOpinion. In thisregard, wearemindful that
“[w]hen areviewing court hasdetermined thet therewasreversbleerror inan adminisrativedecisonand
the causeisremanded without restrictionsto theadminigtrative body, thet tribund isvested with discretion
to decide whether to conduct areconsderation merely or afull rehearing.” Syl. pt. 5, Harding, 159
W.Va 73,219 SE.2d 324. Accordingly, weleaveto the Board to determine the nature and scope of

remand proceedings appropriate in this case.'®

PDistinguishablefrom theinstant gpped isour prior decisionin Harding whereéinwe
required administrative bodies of zoning apped sboardsto render written decisonsdetailing thefactua
bassfor their decisons. Syl. pt. 4,159 W. Va. 73, 219 S.E.2d 324 (*Where the power to pass upon
special exceptions or conditional uses allowable by azoning ordinance has been delegated to an
adminigrative body, thebody mugt set forth thefactud bassof its determination So that areviewing court
may ascertain whether the adminigtrative decision conformsto the sandardsin the ordinance for the
particular actiontaken.”). Thesubject caseisandogousto, abeit different from, thestuation at issuein
Harding wherein the adminidrative body referenced was assodiated with the board of zoning gppedsas
asubpart of thet entity, but the board neverthdessretained ultimate decisond authority. See159W. Va
at 75, 219 S.E.2d at 326. This scenario does not exist in the facts of the case sub judice.

YVhilewe recognize the di scretion accorded to boards of zoning appedsin casessuch
asthisone, welikewise gopreciate that the complexity of theissues herein may mitigatein favor of afull
rehearing upon remand.
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V.
CONCLUSION
For theforegoing reasons, weaffirm, in part, and reverse, in part, the October 25, 2000,
decison of the Circuit Court of Raleigh County and remand thismaiter to the City of Beckley Board of

Zoning Appeals for further proceedings consistent with this Opinion.

Affirmed, in part; Reversed, in part; and Remanded.
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